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i .  

l 
! 
; 

be aeknowledged as polarising New Zealanders' views, not only on the foreshore and seabed, but on 

many other issues of whieh eustomary interests are part. As highlighted in the eonsultation praeess, 
many New Zealanders define the foreshore and seabed prablem as one about 'aeeess to beaehes' 

rather than extinguishment of eustomary rights. 

15 The following prablem statement has been developed during the course of the Review: 

Although the 2004 Act provided a greater degree of certainty about the range and operation of 

interests in the foreshore and seabed compared to the situation immediately before its 

enactment, it had a much greater negative effect on Maori interests compared to others and 

therefore does not provide for a satisfactory balance of all interests in the public foreshore and 

seabed. 

Objective 
' 

16 The previous RIS deseribed how the government objeetive for the Review was developed. The 

objeetive is: 

Any regime should achieve an equitable balance of the interests of all New Zealanders 

in the foreshore and seabed (including customary interests). 

17 The poliey work has highlighted the need to find a solution that will prave durable and rabust over 
the lang-term. To help aehieve this goal we have ran an inclusive and rabust poliey eharaeterised by 

on-going eonsultation (with a range of people and graups ete) sinee the review eommeneed in early 
2009. We have used the views to understand the interests of all new Zealanders to eonsensus build 

on the options under development. We aeknowledge that the outcome of the Review will involve 
important trade-offs between the variaus interest represented in the foreshore and seabed. 

18 Generally publie policy analysis assesses the impaets of policy praposals on net national well being. 
Under this review additional assuranees and principles have been developed that aet as eonstraints 

on the options being considered. The review and poliey development praeess has been underpinned 
by those principles which have also been used in this RIS to determine if the objeetive has been 

aehieved: 

• Treaty of Waitangi: the development of a new regime must refleet the Treaty of Waitangi,
its principles and related jurisprudenee;

• good faith: to aehieve a good outeome for all following fair, reasonable and honourable

praeesses;

• recognition and protection of interests: to reeognise and prateet the rights and interests of

all New Zealanders in the foreshore and seabed (reereational and eonservation interests,
eustomary interests, business and development interests, and loeal government interests);

• access to justice: the new regi me must provide an aeeessible framework for reeognising and

prateeting rights in the foreshore and seabed;

• equity: to provide fair and eonsistent treatment for all;

• certainty: have transparent and precise praeesses that pravide clarity for all parties
including for investment and economie development in New Zealand; and

• efficiency: a simple, transparent, and affordable regime that has low eomplianee eosts andis
consistent with other natural resouree management regulation and policies.

Assuranees 

19 The replaeement regime will apply to the foreshore and seabed (excluding private titles). The 

replaeement regi me needs to p ravide for the following assuranees: 
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l i / 

Amend or repeal? 

26 The choice of whether to a m end or re peal the 2004 Act depends on: 

• the degree to which amendment or repeal will address the problems associated with the
2004 Act; and

• whether fundamental changes are necessary to the regime (i.e. to better recognise
customary interests and to correct the operational deficiencies of the 2004 Act).

27 We consider that amending the 2004 Act will have only a limited effect in achieving the 
government's objective. The negativity associated with the development and enactment of the 
2004 Act is entrenched and unlikely to be ameliorated by amendment. The 2004 Act itself has 
become a representation of New Zealand wide disharmony. 

28 ln our view amendment would not comply with the advice the government received from the 
Ministerial Review Panel in 2009 which recommended the Act be repealed. We a Iso consider that 
amendment would not satisfy the concerns raised by the United Nations or the Waitangi Tribunal. 

29 Of the two options (amend or repeal), repeal goes considerably further towards mitigating the 
negative symbolism of the 2004 Act. lf it was not for the symbolic valu e of re peal and a desire to 
address the Crown ownership aspect of the Act, then amendment could be an appropriate 
solution to recalibrate the tests or potentially establish new litigation processes 

30 Any replacement regime will require a substantial rewrite of the Act. For example, if Crown 
ownership was to be replaced with a new ownership model, it would require substantial 
amendment throughout the Act to the point where it would be more efficient to repeal and start 
afresh. lf an amendment takes an Act beyond its originai purpose in a fundamental way then the 
preference is to simply repeal and replace it. 

Repeal the Act 

31 lf re peal is preferable to amendment, we have identified two repeal sub-options. Either: 

• repeal and revert to the post-Ngati Apa situation; or

• repeal and replace the 2004 Act with a new legislated solution.

32 Repealing and remaining silent is not a viable option because it would not restore the originai 
position and would create a vacuum a as it would not necessarily change the Crown's absolute 
ownership of the foreshore and seabed. lt is preferable to re peal and replace the 2004 Act with a 
new regime immediately rather than re peal and then develop a new regi me over time„ 

Reverting ta the post-Ngati Apa situation 

33 The sub option of repeal and revert to the post Ngati Apa will require legislation because the 
repeal of an Act does not necessarily revive anything from the past and therefore the Crown's 
absolute ownership of the foreshore and seabed would remain. 

34 lf the Act were repealed and the post-Ngäti Apa situation positively restored the Mäori Land 
Court wauld have jurisdictian ta hear and determine claims that areas af the foreshore and 
seabed have the status of Mäori custamary land. The High Caurt wauld have the jurisdiction ta 
hear and determine claims of custamary title. 

35 There wauld be a number of camplex issues ta be resolved assaciated with ownership, collateral 
matters and haw to integrate caurt derived title into wider frameworks. These issues are dealt 
with later in this RIS we when discuss the ownership models, recagnising custamary rights and 
collateral matters. 
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Replacing the 2004 Act with a new legislated solution 

36 The Ministry of Justice considers that new legislation should be enacted to establish a new regime 

far ownership and management of the fareshore and seabed. This would allow the negative 

symbolism associated with the 2004 Act to be removed and replaced with a more balanced 

regime. lf new legislation was put in place at a minimum it would need to indude: 

• an ownership regime

• a p roeess to allow far customary interests

• public access
• protection of fishing rights and navigation rights

• protection of existing use rights
• a process far dealing with other matters affected by re peal of the 2004 Act (eg reelamations).

Ownership options for the replacement regime 

37 The 2004 Act vested the full legal and beneficial ownership of the public fareshore and seabed in 

the Crown as its absolute property. The Act aisa extinguished all potential Mäori customary title 

in the foreshore and seabed and instead provided a prescribed farm of customary title that 

recognises customary interests akin to exclusive rights (territorial customary rights orders). 

Ongoing customary rights (activity based rights) were not affected by the vesting of the public 

fareshore and seabed in the Crown. The Act provided mechanisms far their recognition and 

protection under the RMA if certain requirements were met. 

38 Ownership of the foreshore and seabed is a fundamental issue in the context of the review of the 

2004 Act. Decisions made about ownership will shape the government's response to a range of 

flow-on issues and interests in the public fareshore and seabed. For example, the farm of 

ownership chosen can limit the nature of customary interests that eo uid be recognised. 

39 To achieve certainty and clarity for the management of the fareshore and seabed, it is necessary 

to specify clear roies and responsibilities in respeet of it. The 2004 Act did this by specifying the 

Crown as its owner. There are alternative mechanisms far achieving certainty which involve 

specifying particular roies and responsibilities in legislation far management and responsibility of 

the resource including when, how and by whom they are to be exercised. 

40 Any ownership option will need to accommodate the government's assurance such as public 

access and the business interests that exist in the fareshore and seabed will need statutory 

protection. The Government's assurance of public access far all in, on and over the foreshore and 

seabed will protect the social and recreational values of the fareshore and seabed and these 

values are are unlikely to be changed by the policy proposals. 

41 Under any of the ownership options, the fallowing features of the statU$ quo would not change: 

• treatment of areas in private title;

• public access (subject to certain exceptions such as for health and safety reasons);

• fishing and navigation within the foreshore and seabed (subject to certain exceptions such as

in harbours); and

• existing use rights (eg, coastal permits and marine reserves) until the end of their term.

42 Under any of the ownership options, the fallowing features of the status quo cou/d change: 

9 

• the residual rights and abiigations of ownership, including who allocates space;

• regulatory processes (eg, public participation and the mechanics of how coastal permits are

decided); and

• customary interests - how they are recognised and what is recognised.
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Recognising customary interests 

51 This seetion of the RIS diseusses options available to determine and reeognise eustomary interests 
in the foreshore and seabed. Three key deeisions need to be made in this area. The first is what 

proeess (or 'engagement model') should be used for determining and reeognising eustomary 
rights. The second is what tests should be used to determine if eustomary interests exist (and the 
nature of those interests). Finally, deeisions need to be made regarding awards for eustomary 
interests that have been proven. 

Types of customary interests 

52 There is a range of eustomary interests that exist in the foreshore and seabed which sit alang a 
continuum. This range indudes use interests (whieh do not rely on control of the underlying land) 
or property-type interests (that do rely on eontrol of the underlying land). 

SPECTRUM OF CUSTOMARY RIGHTS AND INTERESTS 

Assaeiatian with !and 
and resaurees 

Uses and praetiees in 
relatian ta !and and 
resaurees 

Autharity aver Title/Ownership 
!and and af !and and 
resaurees resaurees 

53 The eustomary interests in the foreshore and seabed that are proposed to be reeognised refleet 

this range and are grouped into three types: 

• the eustomary relationship of tangata whenua with the foreshore and seabed, sueh as is

expressed in kaitiakitanga;

• eustomary uses, aetivities and praetiees ('eustomary rights'); and

• eustomary interests that are territorial in nature and extent ('eustomary title').

54 Recognising this range of customary interests is eonsistent with previous reeognition in New 

Zealand (eg, fishing) and other Commonwealth eountries to date (eg, Canada). 

Options for processes to determine and recognise customary interests 
(engagement models) 

55 A key eomponent within the new regime will be a clear proeess for determining and recognising 
eustomary interests. Negotiations and eourt proeesses are provided for under the 2004 Aet. 
Claims for reeognition of both territorial and non-territorial eustomary interests ean be made by 

either Mäori or non Mäori groups through the High Court. Alternatively, groups ean enter into 
direet negotiations with the Crown and, onee agreement is reaehed, have the High Court eonfirm 

that the legislative tests have been met. 

56 lf the preferenee were to repeal the 2004 Aet and return to a post-Ngäti Apa situation, the 
proeess eould be solely eourt based. Post-Ngati Apa, both the High Court and the Mäori Land 

Court had jurisdietion to reeeive and determine applieations eoneerning eustomary interests in 
the foreshore and seabed. These 'dual jurisdietions' were able to make decisions on the same (or 
similar) issues but eaeh had different tests and different eorresponding outeomes. 

57 The Ministry of Justiee has identified four other options to determine and reeognise eustomary 
interests in the foreshore and seabed: negotiations alone; using the eourts alane; providing a 

ehoice of either negotiations or aeeessing the courts; and establishment of a specialist 
eommission or tribunal to eonsider claims. All the proeess/engagement model options ean be 

applied to all the ownership options eurrently under eonsideration by government exeept Option 

12 
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4: Mäori absolute title. Under that option Mäori themselves would determine the praeesses for 

defining a new customary interests regime and any tests for determining differing types of 

interests. 

58 The tables below provide an overview of the options. Each option is assessed as to how strongly it 

meets the seven principles for the development of policy for the foreshore and seabed review. 

For example, if an option provides little or no reflection of a particular principle it is indicated as 

'low'. 

NEGOTIATION-BASED PROCESS 

Reflects Treaty 

ofWaltangl 

Good falth 

Recognlses all 
interests 

Access to 
justice 

Equity 

Certalnty 

Efficleney 

Hlgh- relational appraaeh refleets Treaty 
partnership 

Moderate to hlgh - laeks transpareney but ean 
be eollaborative praeess 

Moderate to low - third/other parties may have 
less opportunity to be involved 

Moderate - claimants have no 'day in court' but 
aeeessible as eostsean be reimbursed 

Moderate - treatment of clalms rnay not be 
eonsistent however tai lo red soiutions are 
allowed for. Clear guldeilnes with parameters 
for negoti�tions would assist eondisteney. 
Lciw to moderate-itarious· outccinies available 
through negotiations. Clear guidelines and 
parameters for awards. would inerease eertainty. 
IVloderate-pre-existln g praeess however ean be 
expens.ive & time eonsuming 

CHOICE OF NEGOTIATION OR COURT 

Refleets Treaty D_ependant on partleular proeess/eourt ehasen. 
ofWaitangi 

Good faith High- provislon of ehake is a fair & reasonable 
approaeh 

Recognises all Dependant on process ehasen 
interests 

Hlgh- groups ean ehoose praeess mast suitable 
Access to for them. A�cessibility may encourage more 
justlee groups. to seek reeognition of lnterests 

(regardless of size/wealth) 
Moderate- outeomes may be different for 

Equity slmllar claims dependlng on w_hleh p roeess 
ehasen 
Moderate to hlgh- clear parameters for 

Certalnty negotlations and preseribed tests and awards 
lnerease eertalnty. 
Moderate- ena bles flexibility so lf negotlatlons 

Efficlency falter ean transfer lnto eourt praeess but two 
requires two praeesses to be provlded 

Reflects, Tr��ty
of Waltangl 

Good faith 

Recognlses all 
lnterests 

Aecess to 
justlee 

Equity 

Certainty 

Efficieney 

Refleets Treaty 
ofWaltangi 

Good faith 

Recognlses all 
interests 

Access to 

justlee 

Equlty 

Ce rtalnty 

Efficlency 

COURT-BASED PROCESS 

Dependant on particular Court used, eg High 
Court (HC) or Mäori l_and Co�rt (MLC). 

Hl gh - consldered, transparent & objeetive 
praeess 

Moderate to hlgh-third/other parties able to 
be lnvolved 

Moder"te- claimants have 'day in eourt. MLC 
has special aid fund available. No legal aid 
available if HC. 

High eonsistent treatment for all 

Moderate to high - outeomes determlned ln 
eonsistent manner based on pr�eed_ent. 

Moderate- pre-existing praeess however qn be 
eomplex, eostly & prone to delays. Preseription 
of tests and awards ln leglslation would inerease 
efflcieney. 

SPECIALIST TRIBUNAL 

Moderate to hlgh- more inquisitorial/less 
adversadal than eourts, ean adapt praeedures & 
protocol to sult 

Moderate to hlgh- hearlngs ean be open to 
pubUc 

Moderate- third parties can be involved. 
lnq�lsitorial approaeh can allow broad interests 
and issues tobe eqnsidered. 

Moderate to hlgh-: claimants can eover costs 
through legal aid reglme 

 

Moderate to hlgh -:eqnsistent praeedures and 
praeesses for lnvestlgating clalms 

Moderate - reeammendations only not blndlng 
declslons 

Moderate to low substantlal lnvestm�nt 
required lf new tribunal establlshed or ongolng 
investment lf exlstlng Waitan gl Tribunal was 
expanded. 
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59 The twa aptians that invalve the use af Caurts require subsequent decisians ta be made regarding 

the appropriate jurisdictian for the hearing af claims for recagnitian af custamary interests, 

provisians reiating ta evidence and the appeal praeess. The table belaw provides a high level 

summary af analysis af the decisians required. The twa aptians are the Mäari Land Caurt ar High 

Caurt and are set aut belaw. 

ANALYSIS OF OPTIONS RELATED TO COURT-BASEi:> PROCESS 

Advantages Dfsadvantages 
l, ' '  ; ' 

Mäorl Land 
Court 

Hlgh Court 

• Expertise: speciallst Jurlsdictlon and expertlse ln
tlkanga and Mäorl lanci tenure, and representatlon
of Mäorl groups

• Procedure: traditlonal framework, flexlble rules of 
evidence and less adversarial

• Speclal Ald Fund: funding for applicant groups
avallable

• Expertise: has considered major lssues affecting
Crown-Mäori relations

• Tlmely appeal structure: decisions cannot be 
Judiclaliy reviewed

• Symbolic & praetieal: may be perceived by some as
a rnore appropriate court to consider cases that wlll
affect the interests of all New Zealanders

Analysis/conclusions 

• l;xpertlse: 'tri)dltlonally llmlted to land and not the
foreshore and seabe�

• Appeal structure could affect the timellness of decisions

• anly Mäorl can apply (although thls eo uid be amended)

• Symbollc: May not be vlewed by Maori as the approprlate
court to conslder �ustomary lnterest claims

• Leg;:il Ald: no legal ald funding available for applicant
groups (although this could be changed)

60 Overall, the aptian af providing claimants with a choice of entering into direct negotiations or 
taking their claim to court most closely reflects the policy principles af the foreshare and seabed 

review. The High Court and Mäori Land Court jurisdiction options both have merit and where 

each may have shartcamings they can be mitigated in same way. 

Prescribing tests and awards for customary interests in legislation 

61 Cansideration must be given ta the level af prescriptian for the tests and awards used ta 

determine and recagnise custamary interests. ln other wards, whether tests ta determine 

custamary interests and correspanding awards for praven interests shauld be left to the courts ta 

develap aver time or if they shauld be set aut in legislatian. The scape of passible prescription is 

set aut belaw. 

Low prescription 

• legislatlon silent on
test & awards

• courts determine
tests & correspondlng
awards that can be
granted

SCALE OF PRESCRIBING TESTS AND AWARDS 

Some prescriptlon 

For example: 
• legislatlan sets

parameters for tests &
awards

• Courts lnterpret, apply
and develop parameters

Hlgh prescriptlon 

• legislatlon sets aut in 

detail tests & awards 

• caurts test claims and 

grant awards as set aut

in leglslatlon 

62 Tests are prescribed in the 2004 Act. The carrespanding awards are aisa prescribed althaugh the 

awards develaped in foreshare and seabed negatiations to date were nat prescribed in the 2004 

Act. An averview af the analysis af the three aptians reiating to prescribing tests and awards for 

any new regime is set aut in the tables on the follawing page. 
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LEAVE TO COURTS PROVIDE GUIDENCE IN LEGISLATJON 

Reflects Treaty 
�f Waltangl 

Moderate to high• allows unique New Zealand 
common law to develop 

Refle�ts Treaty 
ofWaltangi 

Moderate- allows for unlque New Zealand eommon 
law to develop to a eertain extent 

Good faith 
Moderate to low- not as transparent as settlng ciut ln 
legislatlon Moderate- not as transparent as setting out in full ln 

legislatlon but provides some indication of parameters 
Good falth 

Recognlses all 
lnterests 

Moderate  other interests can be lnvolved but still 
discretlon of Judge as to welghtlng of lnterests ln 
declsion maklng 

Reeognlses all 
lnterests 

Moderate to high can test lnterests ln way that 
reeognlses other existing lnterests and rlghts 

Access to Justice 
Hlgh allows dialogue of rlghts takes plaee solely 
between the appllcant and the courts Access to Justlee 

Moderate- allows restricted diaiogue of rlghts to take 
plaee between the applieant and eourts 

Equlty 
Moderate to low more room for dlscretlon ln Judlclal 
deeislon-maklng. No parameters for negotiatlons Equity 

Moderate allows some Judleial discretlon but 
provides parameters for eonslsteney of process 

Certainty 
Low- lang perlod of uneertalnty llkely until eommon 
law esfablished Certainty Moderate- narrows seepe of posslble outeomes 

Efficlency 
Low• protracted lltigatlon and appeals llkely. No 
parameters or basls for negotiatlons provided. Moderate- will take tlme for eourts ta interpret and 

develop tests however parameters provided for 
nPontl:.:itlnnc; 

Efflciency 

PRESCRIBE ACTUAL TESTS AND AWARDS IN LEGISLATION 

Refleets Treaty 
of Waitangi 

Good faith 

Reeognises all 
lnterests 

Access ta Justice 

Equity 

Certainty 

Efficleney 

Moderate to low- less flexibillty for New Zealand 
common law ta develop 

Moderate to hlgh- transparent but may be pereeived 
that restricts or limits rlghts, or alternatively 

High- ensures that all interests protected and recognlsed 

Moderate to low- as Leglslative determlnes not judlciary 
alane 

Moderate ta hlgh - prescrlption ensures conslsteney ln 
praeess 

High- provldes slgnlfleant level of certalnty of praeess 
and outeome for both negotlatlon & litlgatlon 

High- prescrlptlon ln leglslatlon saves tlme and money 
for all lnvolved 

Analysis/ conclusions 

63 Overall, the prescription of tests and awards in legislation is the most efficient option. This 

option would also provide clarity and the greatest level of certainty and transparency because 

the way customary interests will be determined and correspondingly recognised would be made 

explicit. A risk with prescribing tests and awards in legislation is that Mäori may feel that they 

have not been adequately involved in the process to develop them. However, Mäori may equally 

be dissatisfied with outcomes that are determined through the court process. 

Options for determining customary interests (tests) 

64 The tests in the 2004 Act have been heavily criticised. The Ministerial Review Panel found the 

tests relied too heavily on aspects of other countries' common law and did not reflect New 

Zealand's legal experience. The Panel also found in combining the strictest aspects of both 

Australian and Canadian common law, the tests are set too high. The Panel's findings are 

consistent with broader national and international criticism of the 2004 Act. 
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65 The objective of establishing new tests is to address the flaws in the 2004 Act's test while at the 

same time ensuring clarity and consistency with common law customary title in the New Zealand 

context. Three options for determining and testing customary interests have been considered: 

• Canadian common law;

• Te Ture Whenua Mäori Act 1993; and

• a combination of both Canadian common law and Te Ture Whenua Mäori Act 1993.

66 These options re present the broad range of tests available although the combinations are aimost 

limitless. All three options could involve higher or lower thresholds than those required in the 

2004 Act depending on how they are calibrated. The resuit of lower thresholds is that claimant 

groups would be more likely to be able to prove their customary interests; therefore, the a reas in 

which those interests could be recognised would be more extensive than could be recognised 

under the 2004 Act. The resuit of higher thresholds would be the converse. An overview of the 

analysis of each option is provided on the following page as Table 3.

Canadian jurisprudence (common law only) 

67 Canadian courts have extensive experience in considering claims to aboriginal title (customary 

title) and a body of law that developed over a leng period of time. As this option is based on 

established Canadian common law, a level of certainty is provided as to how tests will likely be 

interpreted in New Zealand. This option would not mitigate criticism regarding reliance on 

averseas case law to develop tests to determine Mäori interests. A test based entirely on another 

country's legal experience is not the mast appropriate means oftesting Mäori customary interests 

given the cultural, historical and constitutional divergence between the two countries. 

Te Ture Whenua Mäori Act 1993 (tikanga Mäori only) 

68 Under this option, a claimant group would need to prove that the relevant foreshore and seabed 

is 'land that is held by Mäori in accordance with tikanga Mäori (section 129{2)(a)) to meeta test 

for territorial customary interest. This option provides the same threshold as would have been 

applied by the Mäori Land Court post-Ngäti Apa however this option does not provide a great 

deal of certainty. 

Tikanga Mäori and common law combined (government's preferred option) 

69 This option would draw on both tikanga Mäori and averseas common law (so far as it relates to 

the New Zealand context) to develop the tests. This approach accommodates both sources of 

authority in line with the Treaty of Waitangi, its principles and associated jurisprudence. 

Views from submissions on tests 

70 Submitters were asked whether they agreed with each of the elements of the test for determining 

non-territorial customary interests (customary rights) proposed by the Government. A majority of 

submitters who addressed this question disagreed with the proposed test. Of those who 

commented, there was a wide range of reasons for disagreement. Many submitters thought that 

there should be no recognition of customary interests at all. Other reasons for disagreement 

included that there should be no reference to tikanga Mäori (eg, because it is uncertain); the test 

is too high and unsympathetic to Mäori; and the common law tests from averseas jurisdictions 

should be used. Of the minority who agreed with the proposed test, reasons given included that 

the test was reasonable and fair and that it was appropriate to inelude tikanga Mäori. 

Analysis/ conclusions 

71 On balance, the option of tikanga Mäori and common law combined ranks highest when assessed 

against the principles. This option allows for the recognition of the full spectrum of customary 

interests. lt provides consistency with New Zealand's legal heritage and context as well as some 

level of certainty as to how tests will likely be interpreted here. 
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Options for recognition of proven customary interests (awards) 

72 When developing options for awards, both Canadian common law and Te Ture Whenua Mäori Act 

1993 were considered. lnstruments developed in the foreshore and seabed negotiations between 

Ngä Hapü o Ngäti Porou and the Crown were aisa drawn on, for example, territorial rights orders, 

customary rights orders).2 Three options were identified and considered. All three provide for 

property rights including the right to permit activities and the right to obtain commercial benefit 

from land use. An overview of the analysis and impact of each option is provided as Table 4 on 

the previous page. 

Views from submissions regarding awards 

73 Submitters were asked whether they agreed with each of the elements of the awards for 

customary interests proposed by the government. Submissions were divided. A number of 

submitters thought that iwi/hapü should receive more or different recognition, or did not agree 

with a particular aspect of the proposed awards (eg, because they may cause uncertainty for 

development). Other submitters did not support any type of customary interest/right or award. 

Analysis/ conclusions 

74 All three op tio ns are likely to cause uncertainty for business and development interests as all 

three involve the right to permit activities. On balance, the option combining tikanga Mäo ri and 

co mmon law ranks h ighe st when as sessed agains t the policy principles. Although this option 

may involve some negative impacts for local government (and some central government 

departments) reiating to the proposed planning document, it entails significant positive impacts 

fo r Mäori and balance s other i ntere sts in the foreshore and seabed much the same way the 

alternative award options do. 

75 The awards in this option have been specifically develope d to take into account the New Zealand 

context and to fit with the existing legislat ive environment of the coastal mari nea rea. Because 

there are over 40 statutes that operate in the coastal marine area, the awards under this option 

connect at a high level to the Resource Management Act 1991 (RMA). The RMA is the 

predominant legislation in the area and connects with approximately 35 of the 40 statutes in 

operation. The Conservation Act 1987, the Marine Reserves Act 1971, the Protected Objects Act, 

and the Marine Mammais Protection Act 1978 have aisa been accommodated in the development 

of this option. This option also allows for bundles of rights to be compensated for the constraints 

of Cabinet's agreed assuranees, such as public access. These are elements are eritieal if the 

award is to be functional and desirable. 

Award options reiating to minerais within customary title areas 

76 Prior to the 2004 Act, "non-nationalised" minerais in the foreshore and seabed (all minerais other 

than petroleum, gold, silver and uranium} were either owned by the Crown, privately owned or 

the ownership was undetermined because of claims by Mäori that the land was Mäori customary 

land. As the 2004 Act vested the full and beneficial ownership of the public foreshore and seabed 

in the Crown, any non-nationalised minerais within the public foreshore and seabed that were not 
privately owned were vested in the Crown. There is no policy intention to change Crown 

ownership of nationalised minerais (petroleum, gaid, silver and uranium) 

77 As some private title holders own non-nationalised minerais in their land within the foreshore and 

seabed an equitable regime would provide some recognition of the interest in non nationalised 

minerais that holders of customary titles have in their land. The following three options represent 

2 The Deed of Agreement with Ngä Hapü o Ngäti Porou provldes varlous other instruments that would apply throughout 
the rohe moana of Ngä Hapü o Ngätl Porou. These are made in recognltion of the mana of Ngä Hapü o Ngäti Porou. They 

are not made in recognition of terrltorial customary rights. 
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the broad range of options for reeognising proven eustomary title interests in non nationalised 
minerais eo n sidered and all three ean be applied to any of the above award options: 

• maintain the status quo- the Crown would eontinue to own all non-nationalised minerais in the
foreshore and seabed;

• provide customary title holders with an increased roie in relation to non-nationalised minerais
allowing them to control aeeess and gain commercial benefit in eustomc:1ry title a reas; or

• vest non-nationalised minerais in customary title holders- allowing them to control access and
gain commercial benefit from those minerais.

Analysis/ conclusions 

78 Providing eustomary title holders with an increased roie in relation ta non nationalised minerais 
to eontrol access and gain commercial benefit in eustomary title areas and vesting non
nationalised minerais in eustomary title holders are effectively the same. However vesting the 
minerais in customary title holders may be perceived as more fair and equitable as customary title · 
holders will own the minerais in their land the same way private title holders do. 

79 Both options reflect the poliey principles well with the exeeption of 'eertainty' and 'efficieney' 
because both options inerease the number of decision makers involved in non-nationalised 
mineral management, regulation and {for the vesting option) investment. Conversely, the status 
quo option ranks high against these two prineiples but low against the remaining five ('Reflects 
Treaty of Waitangi', 'Good Faith', 'Recognises all interests', 'Aecess to justice' and 'Equity'). 

80 An overview of the impacts on key stakeholders for eaeh option is outlined in the table below. 

Status quo (Crown owns) 
Provide customary titte holders with 

Vest in customary title holders 
increased roie 

Maori No compensation for redueed Some recognition of property rights- Property rights equitable to private title 

property rights - no lncreased decision making roie & holders who own minerais 

opportunity for roie in ability ta gain commercial benefit 

managementor regulation or 

ta gain commercial benefit 

Business No change- status quo lncreased number of decision Fracturing of mineral ownership may 

provides certainty for business makers may cause uncertainty for increase transaction costs for mineral 

and investment business & lnvestment explorers and developers 

Environment No change Greater influence of Maori over Maori ownership has potential to 

decision making has potential to positively affect environmental 

positively affect environmental outcomes 

outcomes 

Implementation 

81 There are a number of matters that will need to be considered as part of implementation of a new 
foreshore and seabed regime. There will not need to be any substantive ehange to the way these 
matters are dealt with in under any of the five ownership options. These matters are alloeation of 
space (although the rationale for Crown, decision-making would change in a non-ownership 
regime); coastal permits; eoastal oecupation charges; leases and lieenees; structures and roads; 
loeal authority administrative funetions and loeal authority-owned !and; and the preservation of 
Mäori reservations. 

Reelamations 

82 With respeet to reelamations there are a number of decisions to be in respeet of how they should 
be managed under a new regime based on the non ownership coneept. Three options have been 
identified for providing for reelamations under the new regime. 
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83 The options are: 

• fee simple title;

• a leasehold interest; or

• a eoastal permit.

84 The fee simple option and the leasehold option are ineonsistent with the no ownership option. 

Although a fee simple title would give applicants eertainty it does not fairly balanee all interests in 

the eoastal marine area. Customary interests are unable to be reeognised as fee simple titles. 

The eoastal permit option is eonsistent with all ownership options as it relies on a use right 

permission (rather than an ownership interest). Furthermore a eoastal permit allows for input 

from the wider community to ensure that all interests are eonsidered when decisions are being 

made about the seale and loeation of the aetivity. 

85 Decisions need to be made about who ean apply for a reclamation. To avoid dealing with 

eompeting applieations in respeet of the same reclamation (eg: the person who construeted the 

reclamation and a loeal iwi) we propose that uniess a reelamation has been abandoned, only the 

person who eonstrueted a reelamation will be able to elaim an interest in it. Deeisions also need 

to be made about whether a reclamation ean have alternative uses? There are two options 

either reelamations will or will not be able to have alternative uses to the purposes for whieh they 

were eonstrueted. We consider that it is a sustainable use of resaurees to allow for alternative 

uses if the originai use is no longer viable. We note that declamations rarely happen. 

86 There are several transitional options for dealing with applieations for an interest in a 

reclamation. These are: 

• All applications eonsidered under the provisions of the new foreshore and seabed regi me; or
• the new regime will contain transitional provisions so that applieations are considered under

the relevant regime that was applicable when the applieation was made; or
• the new regime will contain transitional provisions to simplify the proeesses for granting

interests in extant and future applieations.

87 There is unlikely to be opposition to the first option if the new regi me provides for fee simple title 

as this is eonsidered the mast desirable interest by applieants. lf all applieations are dealt with 

under one regime, this will improve efficieney eompared to the eurrent three or four. However if 

reclamation reeeive a eoastal permit (rather than fee simple title} this will have negative effeets 

for older reelamations where a leasehold or freehold interest ean eurrently be obtained. 

Consultation 

88 Consultation on the review of the 2004 Aet has been underway sinee Mareh 2009. ln addition to 

the iterative interdepartmental poliey development praeesses eonsultation has been undertaken 

ina number of forums as set aut below. 

lwi Leaders Group 

89 A group of eight leaders from aeross New Zealand was appointed by the Attorney-General in to 

operate as a 'sounding-board' for the government's proposals. The iwi leaders are generally very 

supportive of re peal and removal of Crown ownership. They are supportive of reeognition of the 

three levels of eustomary interests 

Ministerial Review Panel [2009] 

90 The Terms of Referenee for the Ministerial Review required the Panel to undertake eonsultation 

with Mäori and the general publie through a series of publie meetings and hui. The y undertook a 

series of 21 eonsultation hui and publie meetings from whieh 580 submissions were reeeived. The 

Panel also met with 30 signifieant interest groups and the five groups who had been in 
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